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 1.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD PROPERTIES 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY THE BANK OF NEW YORK MELLON CORP., et al. 
* TENTATIVE RULING: * 
 
Case reassigned to Dept. 39, the Honorable Edward G. Weil presiding.  This hearing is 
continued to 12/20/18 at 9:00 a.m. in Dept. 39. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD PROPERTIES 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended Complaint 
FILED BY THE BANK OF NEW YORK MELLON CORP., et al. 
* TENTATIVE RULING: * 
 
Case reassigned to Dept. 39, the Honorable Edward G. Weil presiding.  This hearing is 
continued to 12/20/18 at 9:00 a.m. in Dept. 39. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD PROPERTIES 
HEARING ON MOTION TO CONTEST GOOD FAITH SETTLEMENT 
FILED BY THE BANK OF NEW YORK MELLON CORP., et al. 
* TENTATIVE RULING: * 
 
Case reassigned to Dept. 39, the Honorable Edward G. Weil presiding.  This hearing is 
continued to 12/20/18 at 9:00 a.m. in Dept. 39. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-02177 
CASE NAME: HICKEY VS. CARRINGTON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CARRINGTON MORTGAGE SERVICES, LLC, et al. 
* TENTATIVE RULING: * 
 
Hearing continued, at the request of the moving party, to 1/16/19 at 9:00 a.m.  After 1/2/19 this 
case is assigned to Hon. Jill Fannin, Dept. 21. 
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 5.  TIME:  9:00   CASE#: MSC17-01581 
CASE NAME: NETWORK THERAPIES, INC.  VS.  MMS QUALITY NURSING 
HEARING ON MOTION TO AMEND JUDGMENT TO CORRECT CLERICAL ERRORS 
FILED BY MMS QUALITY NURSING SERVICES, INC. 
* TENTATIVE RULING: * 
 

The court did not intend to award judgment in an amount greater than was owed.   
(See Minardi v. Collopy (1957) 49 Cal.2d 348, 351-352.)  The judgment debtor has raised 
an issue whether that occurred. 

 
Therefore, the parties are ordered to appear to discuss the following issues: 
 
1. How much was owed on August 21, 2017, when this case was filed; 
2. How much defendant paid on that amount between August 21, 2017 and March 8, 

2018, when the judgment was entered;  
3. How much, if any, has been paid since March 8, 2018; 
4. The amount of prejudgment interest under each party’s interpretation of the amount 

actually owed as of March 8, 2018; 
5. Whether the amount of monetary sanctions requested on the discovery motion 

should have been $5,382.00, as stated in the Notice of Motion, or only $3,689.00, 
as stated in paragraph 10 of the Poulin Declaration. 

 
The parties’ attorneys are ordered to meet and confer, and reach agreement if possible, 

as to all these issues before the hearing.  The hearing on this motion will take place at the end 
of the law and motion calendar.  If the parties’ attorneys are unable to meet and confer on 
December 4, 2018, they shall do so at the courthouse starting at 9 a.m. and report back to the 
court regarding their progress no later than 9:30 a.m.  If they are able to conduct a sufficient 
meet and confer on December 4, 2018, they need not appear until 9:30 a.m. for the December 
5th hearing. 

 
The court denies the motion to vacate the Order requiring MMS to serve verified 

responses, produce documents and pay monetary sanctions.  At most, the court may amend the 
amount of monetary sanctions downward from $5,382.00 to $3,689.00.  Assuming agreement 
can be reached on the total amount of the judgment and the remaining amount due, the court 
will consider giving MMS a short period to pay the Judgment in full before being required to 
provide verified discovery responses and produce documents.  Any confusion about the 
department in which the discovery motion was to be heard was not prejudicial, as there is no 
proof it prevented MMS from contesting the tentative ruling.  Not having contested the tentative 
ruling, MMS had no right to argue the ruling in any event.  Further, line 18 of page 1 of the 
Notice of Motion states that the hearing would be held in Department 9, whereas line 22 of 
page 1 of the Notice of Motion states that the hearing would be held in Department 1.  If MMS 
was confused about the location for hearing, it should have contacted plaintiffs’ attorney to ask 
for clarification. 
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 6.  TIME:  9:00   CASE#: MSC17-01737 
CASE NAME: HORNSBY VS. SAINT MARY'S COLLEGE 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY COMMUNITY YOUTH CENTER 
* TENTATIVE RULING: * 
 
 The motion of defendant Community Youth Center (“CYC”) for summary adjudication as 
to plaintiff’s Second Cause of Action, for negligence, is denied.  CYC has failed to meet its 
initial burden and/or plaintiff has raised triable issues of fact. 
 
 CYC argues it is entitled to summary adjudication because plaintiff signed a release 
of future negligence and because plaintiff’s claim is barred by the doctrine of primary 
assumption of risk. 
 
 A release of future negligence does not bar a claim for gross negligence.  (See City of 
Santa Barbara v. Superior Court (2007) 41 Cal.4th 747, 776-777.)  Where a complaint alleges 
gross negligence, as the one here does, a defendant moving for summary judgment has the 
initial burden to make a prima facie showing that it was not guilty of gross negligence.  
(Anderson v. Fitness Internat., LLC (2016) 4 Cal.App.5th 867, 880.) 
 

Gross negligence is the want of even scant care or an extreme departure from the 
standard of care.  (City of Santa Barbara v. Superior Court, supra, 41 Cal.4th at 754.)  CYC has 
not provided evidence from an expert concerning the standard of care that applies to a facility 
where boxing workouts, sparring, or matches of males over the age of 18 occur.  The court 
cannot determine whether a reasonable trier of fact could find an extreme departure from the 
standard of care when it does not know what the standard of care is.  For instance, the court 
does not know whether, under the circumstances here, the standard of care required CYC to 
inquire about plaintiff’s experience level; provide him the larger, softer boxing gloves plaintiff 
alleges CYC should have; or supervise the taping or wrapping of plaintiff’s hands.  It also cannot 
conclude as a matter of law whether CYC’s failure to do any of these things was merely an 
ordinary, rather than an extreme, departure from the standard of care. 
 
 Further, various factual issues exist which may be material once the standard of care is 
defined, including whether the incident involved a “typical” boxing workout (Disputed Material 
Fact (“DMF”) No. 1), whether the injury occurred during a “sparring session” or an abbreviated 
boxing match (DMF 3), whether plaintiff’s participation in the event was voluntary or mandatory 
(DMF 6), whether plaintiff was provided with proper gloves (DMF 8; Plaintiff’s Additional Facts 
22-24, 31-33, and CYC’s Reply Brief at 6:6:5-6), and whether plaintiff was injured during the 
sparring or match (DMF 11).  There is sufficient evidence for a reasonable trier of fact to find 
that the event was mandatory.  Plaintiff says it was mandatory.  (Connor Decl., ¶ 3.)   Further, 
this is a reasonable inference based on his coach’s testimony that the baseball players were 
expected to attend.  (Valenzuela Depo. at 43:13-15; 57:9-12.) 
 
 Apart from the release, defendant argues it is not liable because of the doctrine of 
primary assumption of risk.  Under that doctrine, liability may vary depending on whether the 
defendant is a co-participant, an instructor, or a facility providing premises or equipment.  
(See CACI 408-410; see Bjork v. Mason (2000) 77 Cal.App.4th 544, 552-553.)  The defendant 
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does not have a duty to mitigate inherent dangers that could alter the nature of the activity 
or inhibit vigorous participation.  However, he has a duty not to increase the risk of injury over 
that inherent in the activity.  (See Kahn v. East Side Union High School Dist. (2003) 31 Cal.4th 
990, 1004.)  
 
 Here, the factual issue whether this was supposed to be or turned into a boxing match 
rather than sparring may be material.  The court has no information whether the same gloves 
are used in a sparring match as a boxing match or in sparring or boxing matches between 14 
year olds as in sparring or boxing matches between males 19 years or older who have reached 
an adult height and weight; or whether a broken hand is an inherent risk in a sparring match that 
cannot be mitigated with proper gloves and instruction without altering the nature of the activity.  
(See Jimenez v. Roseville City School Dist. (2016) 247 Cal. App. 4th 594, 608 (“Although the 
risks inherent in many activities are not subject to reasonable dispute (e.g., being hit with a 
baseball during a game), the risks inherent in some activities are not commonly known. In such 
cases, expert testimony may be required for purposes of weighing whether the inherent risks of 
the activity were increased by the defendant's conduct.” (internal quotations omitted).)   
Further, the court has insufficient information to say that no reasonable trier of fact could find 
that CYC or Sullenger unreasonably increased the risks beyond those that were inherent in the 
activity by failing to provide the larger, safer gloves.  (See Plaintiff’s additional fact 37; Giardino 
v. Brown (2002) 98 Cal.App.4th 820, (“There may be no duty to provide “ideal” horses to a 
children's camp . . . . Nevertheless, there is a duty at least not knowingly or without due care to 
provide horses inappropriate for beginning riders to a children's camp for novice riders”); Cohen 
v. Five Brooks Stable (2008) 159 Cal.App.4th 1476.) 
 
 Defendant’s Objections filed 11/30/18 
 
 1 – Sustained (foundation, authentication, relevance).  Plaintiff fails to establish these 
documents were in use when the accident occurred on 9/3/15. 
 2 – Sustained.  See No. 1.  Also, plaintiff has not stated where in the deposition 
Sullenger authenticated this exhibit. 
 3 – Overruled.  Exhibit 5 is admitted in connection with this deposition to explain 
Stagner’s testimony. 
 4 – Overruled.  Plaintiff is entitled to the inference that users of CYC’s facility needed to 
be the same ages in 2015 as in 2018 in the absence of any evidence to the contrary. 
 5 – Overruled. 
 6 – Overruled. 
 7 – Overruled. 
 8 – Overruled. 
 9 – Overruled. 
 10 – See No. 1. 
 11 – See No. 2. 
 12 – Overruled. 
 13 – Overruled.  The testimony states what it states and is admissible.  The objection is 
incomprehensible.  If defendant is attempting to object to a characterization of the evidence in 
the Separate Statement, the court rules on objections to evidence, not to characterizations of 
the evidence in the Separate Statement.  Defendant should address the latter type of issue by 
saying “Disputed” and then explaining that the evidence does not support the point. 
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 14 – Overruled.  See No. 13. 
 15 – Overruled. 
 16 – Overruled.  See No. 13. 
 17 – Overruled.  See No. 13. 
 18 – Overruled. 
 19 – Overruled. See No. 13. 
 
 General note 
 
 For future reference, defendant should note CRC 3.1110 (f)(2) (“Pages from a single 
deposition must be designated as a single exhibit.”) 

 

After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-02495 
CASE NAME: BERNIE VS. BERNIE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY DAN BERNIE 
* TENTATIVE RULING: * 
 

 The motion to strike is granted, without leave to amend except pursuant to a motion 
under CCP § 473 after plaintiffs take defendant’s deposition.   
 
 In the future, defendant’s counsel should comply with CRC 3.1322, which requires that a 
motion to strike “quote in full the portions sought to be stricken except where the motion is to 
strike an entire paragraph, cause of action, count, or defense.  Specifications in a notice must 
be numbered consecutively.”  However, the Memorandum of Points and Authorities does 
eventually identify the material that defendant wants to be stricken, and plaintiffs have not been 
misled.  Therefore, the court will address the merits of the motion. 
 
 Defendant argues that punitive damages will not be recoverable in this case because all 
of plaintiffs’ claims ultimately derive from a contract.  Even if that is true, parties in a contractual 
relationship may commit torts against each other just as much as parties not in a contractual 
relationship.  Here, in one count, plaintiffs allege defendant committed the tort of breach of 
fiduciary duty.  A claim for breach of a fiduciary duty may support an award of punitive damages.  
(See Wyatt v. Union Mortgage Co. (1979) 24 Cal.3d 773, 790.)   
 
 However, a mere breach of fiduciary duty, without more, will not.  “[A] breach of a 
fiduciary duty alone without malice, fraud or oppression does not permit an award of punitive 
damages.”  (Flyer's Body Shop Profit Sharing Plan v. Ticor Title Ins. Co. (1986) 185 Cal.App.3d 
1149, 1154.)  Further, pleading the mere legal conclusions of oppressions fraud, or malice is not 
enough.  (Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. Sup. 
Ct. (1975) 49 Cal.App.3d 22, 29.) 
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 The FAC fails to allege sufficient facts to support the legal conclusion that defendant 
acted “willfully, and wantonly and in malicious disregard of Plaintiffs’ interests, and with the 
intent to fraudulently deprive them of their property.”  (See FAC, ¶ 24.)  Punitive damages would 
not be recoverable for a simple disagreement whether the alleged contract existed or provided 
what plaintiffs claim.  To rule otherwise, would permit punitive damages to be awarded in many 
breach of contract cases, when the rule is otherwise.  Plaintiffs’ Opposition fails to point to any 
factual allegations in the FAC that support the conclusory language in paragraph 24 of the FAC. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-02495 
CASE NAME: BERNIE VS BERNIE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DAN BERNIE 
* TENTATIVE RULING: * 
 

Defendant Dan Bernie’s demurrer to the First Amended Complaint (“FAC”) is overruled 
as to plaintiffs Bob Bernie and Steve Bernie and sustained, with leave to amend, as to plaintiff 
Gary Bernie.  Any Second Amended Complaint, amending the allegations as to Gary Bernie, 
shall be filed and served on or before December 19, 2018.  Defendant need not file an Answer 
as to Bob Bernie and Steve Bernie until 30 days after such Second Amended Complaint is 
served on him.  If Gary Bernie does not file a Second Amended Complaint, defendant shall file 
and serve his Answer to the FAC on or before January 7, 2019. 
 

At the outset, the court notes various procedural issues.  Pursuant to CRC 3.1320, each 
ground of demurrer must be in a separate paragraph and state whether it applies to the entire 
complaint or only to specified causes of action.  Here, the FAC contains eight causes of action.  
The demurrer is not clear whether the two grounds for demurrer, CCP 430.10 (e) and (f), apply 
to all causes of action.   

 
Further, the parties have not properly complied with their obligation to meet and confer.  

The parties are required to meet and confer in person or by telephone.  (CCP § 430.31 (a).)  An 
exchange of emails is not sufficient.  Failure to meet and confer in the manner the statute 
requires may result in continuances of any further attacks on the pleadings until the requirement 
is met.   

 
Finally, defendant’s Memorandum of Points and Authorities exceeds the number of 

pages permitted by CRC 3.1113 (d).) 
 
Notwithstanding these issues, the court will rule on the demurrer on its merits. 
 
The FAC is not a sham pleading.  Plaintiffs amended their original complaint, which had 

alleged breach of an oral partnership agreement, to allege breach of an oral joint venture 
agreement instead.  “[T]he relations of joint venturers as between themselves and as to third 
parties are generally the same as those of partners and to the extent they are the same, the law 
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of partnerships applies to both.”  (Orlopp v. Willardson Co. (1965) 232 Cal.App.2d 750, 754; see 
also Jacobs v. Locatelli (2017) 8 Cal.App.5th 31, fn. 10.)  Defendant admits this himself.  (See 
Opening Brief at fn. 1.)  Further, defendant argues that the claim is barred regardless of whether 
the agreement is characterized as a partnership or a joint venture.  (Opening Brief at 4:2.)   

 
The key issue is not whether the arrangement was really a partnership or a joint venture, 

but whether the claim is barred by the statute of frauds because the agreement, however the 
relationship is characterized, required defendant to put plaintiffs on title to the Property on 
demand.  The sham pleading rule does not bar a party from amending in search of the most 
appropriate characterization of a relationship when that characterization, by itself, is not 
determinative of whether the complaint states a cause of action.  “The sham pleading doctrine is 
not intended to prevent honest complainants from correcting erroneous allegations … or to 
prevent correction of ambiguous facts.”  (Avalon Painting Co. v. Alert Lumber Co. (1965) 234 
Cal.App.2d 178, 185.)  
 

The demurrer based on CCP § 430.10 (e) (failure to state a cause of action) is overruled.  
The statute of frauds requires that any agreement for the sale of real property be in writing.  
(See CC § 1624(a)(3).)   However, this case involves a well-recognized exception to the statute 
of frauds:  the statute is no bar to a claim based on breach of an oral partnership or joint venture 
(see generally Kaljian v. Menezes (1995) 36 Cal.App.4th 573, 583) or a claim to enforce an oral 
agreement of one person to hold property for another when the other provides the funds for the 
purchase.  (See Martin v. Kehl (1983) 145 Cal.App.3d 228, 238-239; Viner v. Untrecht (1945) 26 
Cal.2d 261, 270.)  Such theories give rise to various remedies, including resulting trust or 
constructive trust.  (See Martin, supra; In re Marriage of Ruelas (2007) 154 Cal.App.4th 339, 
342; Redke v. Silvertrust (1971) 6 Cal.3d 94.)  A resulting trust is available even if the plaintiff 
provided only a portion of the purchase price and is therefore entitled to only a fractional interest 
in the property.  (Socol v. King (1950) 36 Cal.2d 342, 348.)   

 
Defendant cites one case, Kaljian, supra, which held that the jury had to be instructed on 

the statute of frauds where the defendant owned the property originally and later made an 
alleged joint venture agreement to split profits when, through the efforts of both parties, the 
property was developed and/or sold.  In this unique factual setting, where the alleged agreement 
called for a transfer for subsequent consideration of property originally owned legally and 
equitably by just one of the parties, the court said the agreement was still subject to the statute 
of frauds.  The court distinguished that situation from the traditional cases holding oral 
partnership agreements to be outside the statute of frauds where the agreement was to share 
profits from sale of real property and one joint venturer or partner failed to account to the others 
or where the agreement was between two or more parties to purchase property for their joint 
account, but one took title in his own name. While Kaljian may pose a problem for plaintiffs 
depending upon what the facts are established to be at later stages of this case, it poses no 
problem now, at the pleadings stage, under the facts alleged here, which fall into a traditional 
fact pattern and require plaintiffs to be put on title, on demand, without new consideration, to 
reflect the actual equitable ownership of the Property based on the ownership of the money 
used to acquire it.  (See FAC, ¶ 6.)  Kaljian states, “. . . the trial court's reliance on the . . . cases 
[stating the statute of frauds was inapplicable] was justified only if the jury found or the evidence 
indisputably established a joint venture and if there was no substantial evidence of an 
agreement under which [defendant] was to sell property to [plaintiffs].”  (Id. at 586 (emphasis 
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added).)  The FAC does not allege an agreement by defendant to sell an interest in the property 
to plaintiffs.  It alleges an agreement by the parties to acquire a piece of property jointly, but 
initially show only some of the parties on title. 
 

Plaintiffs have validly alleged an agreement to share in the profits upon resale of the 
Property (FAC at 3:1) and thus a partnership or joint venture.  Whether there really was a 
partnership or joint venture or only a mere tenancy in common is for summary judgment or trial.  
Plaintiffs have also adequately alleged joint participation in management.  Defendant cites 
cases decided at or after trial rather than on the pleadings. 

 
Defendant argues the cause of action for quiet title is invalid because “the owner of an 

equitable interest cannot maintain an action to quiet title against the owner of the legal title.”  
Defendant cites Stafford v. Ballinger (1962) 199 Cal.App.2d 289, among other cases.   

 
It is true that many cases state this principle.  (See also G.R. Holcomb Estate Co. v. 

Burke (1935) 4 Cal.2d 289, 297 (not allowing quiet title claim in case where resulting trust claim 
was made).  On the other hand, the court in Bacon v. Bacon (1937) 21 Cal.App.2d 540, 544 
stated an exception to this rule:  “It is unquestioned that ordinarily an action to quiet title will not 
lie in favor of the holder of an equitable title as against the holder of a legal title. . . . The reason 
for the rule is . . . ‘that if the owner of equities could sue to quiet title he might obtain a judgment 
based upon his adversary's fraud without setting up, in his pleadings, the facts constituting such 
fraud. This would be manifestly unfair.’  . . . [However] [w]here . . . the facts upon which plaintiff's 
claim is based, are alleged, there is authority to grant any proper relief within the limitations of 
section 580 of the Code of Civil Procedure.’”  (Bacon, supra, at 544.)  In addition, Nevarez v. 
Nevarez (1962) 202 Cal.App.2d 596, 600, implies that an action for quiet title may be proper so 
long as the plaintiff first establishes his interest under a constructive trust.  (See also Leeper v. 
Beltrami (1959) 53 Cal.2d 195, 216 (“Quieting title is the relief granted once a court determines 
that title belongs in plaintiff.”)  Based on these latter authorities, the court will not sustain the 
demurer to this cause of action, but will allow defendant to revisit this legal issue at trial or on a 
motion for summary judgment that claims all other causes of action must fail. 
 

The FAC states a valid cause of action for resulting trust.  It alleges the parties had an 
agreement under which plaintiffs paid part of the purchase price and were part owners of the 
property but that defendant repudiated the agreement.  (FAC, ¶ 6, 9.)  A demand for 
performance may not be necessary in light of defendant’s repudiation, for it would have been an 
idle act.  (See Crozier v. Soquel (1929) 101 Cal.App. 402, 407; CC § 1511 (3), 1515; Cox v. 
Delmas (1893) 99 Cal. 104, 120-121 (“previous demand is not required when . . .  it fully 
appears that it would have been unavailing . . . and would have been a mere useless and idle 
ceremony”); Porter v. Arthur Murray, Inc. (1967) 249 Cal.App.2d 410, 421; Moore v. Fellner 
(1958) 50 Cal.2d 330, 340-341 (client justified in not making further demands for performance 
after his attorney announced he was terminating their relationship).) 

 
The FAC states a valid cause of action to impose a constructive trust.  It alleges that 

defendant, who owes plaintiffs fiduciary duties, has wrongfully refused to acknowledge his duty 
to put plaintiffs on title upon demand.  The wrong is a breach of the duty of loyalty that 
defendant owed as a trustee or fiduciary to hold plaintiff’s interest in trust and put them on title 
on demand, rather than to repudiate his duties and deny their interests.  (See Kaljian, supra, 36 
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Cal.App.4th at 584 (“The theory underlying the rule of [the] cases [involving an agreement 
between two or more parties to purchase property for their joint account, but one took title in his 
own name] is that the existence of a partnership or joint venture between the parties placed 
them in a confidential relationship. By violating his fiduciary duties, the offending party 
constituted himself a constructive trustee for the benefit of the others.” (Emphasis added.)   

 
That plaintiffs may not have clearly detailed the source and scope of all other duties they 

allege is irrelevant.  The court may not sustain a demurrer to just part of a cause of action.  
(PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.)   

 
There is no basis to sustain a demurrer for uncertainty either.  The FAC is “sufficiently 

clear to apprise the defendant of the issues which he is to meet.”  (Gressley v. Williams (1961) 
193 Cal.App.2d 636, 643-644.  Further details can be developed through discovery.   (See 
Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.) 
 
 If the alleged obligation to pay rent is barred by the statute of frauds, the court cannot 
address it in ruling on a demurrer, because, again, it is only part of a cause of action. 
 
 The FAC is not barred by laches.  In determining whether a plaintiff has unreasonably 
delayed in bringing a cause of action, the starting point for deciding when a cause of action 
might have been brought is when it accrued.  The cause of action accrued here when defendant 
breached the agreement in January 2017.  Plaintiffs filed the complaint in December 2017.  For 
the court to apply laches to shorten the statute of limitations to less than a year, it would have to 
have far more facts regarding inequity than are apparent on the face of the complaint and the 
matters of which the court can take judicial notice.  Laches is generally a question of fact.  (See 
Smith v. Sheffey (1952) 113 Cal.App.2d 741, 744; 66Conti v. Board of Civil Service Comm'rs 
(1969) 1 Cal.3d 351, 362 (“Laches may be raised by demurrer, but only if the complaint shows 
on its face unreasonable delay plus prejudice or acquiescence.”) 
 
 For all these reasons, the demurrer as to plaintiffs Bob Bernie and Steve Bernie is 
overruled.   
 
 However, the demurrer as to plaintiff Gary Bernie, is sustained.  The facts properly 
before the court show that Gary Bernie originally was on title, but deeded his interest to 
defendant in 1987 “for valuable consideration.”  The FAC may be attempting to address this fact 
in the facts alleged in paragraph 8, but that is not clear because the 1987 deed is not explicitly 
mentioned.  Further, plaintiff’s argument concerning Gary Bernie apparently consists of just two 
lines in the Opposition Brief (see p. 9, lines 19-20) that defendant does not even read as being 
responsive to this point.  (See Reply Brief at   6:3-13.)  Because the basis of Gary’s continued 
claim after the 1987 deed is not sufficiently clear, the demurrer is sustained as to him, with leave 
to amend.  (CCP § 430.10 (e), (f).) 
 

Plaintiffs’ Request for Judicial Notice filed 11/20/18 
 
This unopposed request for judicial notice is granted.  The court takes judicial notice of 

the existence and contents of defendant’s cross-complaint. 
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Defendant’s Request for Judicial Notice filed 10/12/18 
 
This unopposed request for judicial notice is granted.  The court takes judicial notice of 

the existence and contents of the documents attached to the request. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00931 
CASE NAME: VILLALOBOS VS. RAYMUNDO/RIOS 
HEARING ON MOTION TO STRIKE THE 4th CAUSE OF ACTION 
FILED BY MELISSA RAYMUNDO 
* TENTATIVE RULING: * 
 
 The special motion to strike the Fourth Cause of Action of the Complaint under 
CCP § 425.16 is denied.   
 
 A claim against a person arising out of protected activity is subject to a special motion to 
strike unless the court determines the plaintiff has established there is a probability he will 
prevail on the claim.  (See CCP § 425.16(b)(1).) 
 

Plaintiff argues that the motion to strike should be denied because the gravamen of the 
cause of action is not protected activity.   

 
In determining whether a cause of action is based on protected activity, the court 

examines the principal thrust or gravamen of the plaintiff's claim. The court assesses the 
principal thrust by identifying the allegedly wrongful and injury-producing conduct that provides 
the foundation for the claim.  The gravamen of the case is the acts on which liability is based.  
(Optional Capital, Inc. v. Akin Gump Strauss, Hauer & Feld LLP (2017) 18 Cal.App.5th 95, 110-
111.)   
 

Where a count in a complaint alleges both protected and unprotected activity, the court 
may strike only the protected activity.  (Baral v. Schnitt (2016) 1 Cal.5th 376, 381-382, 394-395.)   
 
 The Fourth Cause of Action alleges both protected and unprotected activity.  It alleges 
defendant acted with the intent to cause plaintiff to suffer emotional distress when defendant 
failed to transfer title to the property to plaintiff after plaintiff had met all his obligations under the 
agreement.  (FAC, ¶ 34.)  It further alleges that thereafter defendant served a three-day notice 
on plaintiff to quit or pay rent and pursued an unlawful detainer action against plaintiff.  (Ibid.) 
 
 Filing a lawsuit is protected activity.  (Navellier v. Sletten (2002) 29 Cal.4th 82, 90.) So is 
service of a three-day notice to quit or pay rent.   (Feldman v. 1100 Park Lane Associates 
(2008) 160 Cal.App.4th 1467, 1480.)   
 
  However, defendant’s failure to transfer the property to plaintiff is nonprotected activity.  
Therefore, because the only relief defendant’s motion seeks is to strike the entire Fourth Cause 
of Action, the court denies the motion to strike.  (See 1 Weil & Brown, California Practice Guide, 
Civil Procedure Before Trial, §7:742, p. 7 (II)-36 (“A motion directed only to an entire [cause of 
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action] may be denied if some claims involve nonprotected activity (the burden is on the moving 
party to identify any allegations of protected activity which support a claim of liability”) 
 

This ruling is without prejudice if plaintiff files an amended complaint still containing a 
cause of action for IIED.  In that event, defendant may file another motion to strike under CCP 
§ 425.16 directed to any protected activity that may be alleged in that amended cause of action. 

 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00931 
CASE NAME: VILLALOBOS VS. RAYMUNDO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MELISSA RAYMUNDO 
* TENTATIVE RULING: * 
 

Defendant’s Demurrer to the Complaint is sustained with leave to amend as to the First, 
Second, Fourth and Fifth Causes of Action.  It is sustained without leave to amend as to the 
Seventh Cause of Action.  Any amended complaint shall be filed and served on or before 
December 19, 2018.   

 
First Cause of Action, Quiet Title: 
 

 Defendant argues this count fails to state a cause of action because it fails to allege the 
basis for plaintiff’s title.   
 
 The FAC alleges the basis for plaintiff’s title is the “written Memorandum of Option, 
Option Agreement and subsequent oral modification to the original contract agreed to by the 
parties.”  (FAC, ¶ 15.)  However, the only document attached to the FAC is the Memorandum of 
Option to Purchase.  That Memorandum is just a shell document and does not contain the 
actual Option.  Thus, the FAC fails to show the terms of the Option or when or how it was to be 
exercised.  The FAC also fails to allege that plaintiff exercised the Option or that the requirement 
of exercise was waived. 
 
 In ruling on a demurrer, the court may only consider matters that appear on the face of 
the complaint or of which it may take judicial notice. (Rea v. Blue Shield of California (2014) 226 
Cal.App.4th 1209, 1223.)  It may not consider evidence, such as the Phillips Declaration 
submitted with the Opposition or the document attached to that Declaration. 
 
 Therefore, the demurrer to this cause of action is sustained, with leave to amend. 
 
 Second Cause of Action, Breach of Contract:  
 
 The FAC fails to allege all required elements of this cause of action.  It fails to attach the 
Option or allege plaintiff exercised the Option.  It also fails to allege that plaintiff performed all, 
as opposed to only some, of his obligations under the contract, or that he was excused from 
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doing so.   
 

Therefore, the demurrer to this cause of action is sustained, with leave to amend. 
 
 Fourth Cause of Action, IIED: 
 
 The demurrer to this cause of action is sustained, with leave to amend. 
  

The FAC basically alleges nothing more than a simple breach of contract.  If such 
allegations could be turned into a cause of action for IIED, the line between tort and contract 
would be blurred and essentially any breach of contract could be transformed into a tort.  (See 
Freeman & Mills, Inc. v. Belcher Oil Co. (1995) 11 Cal. 4th 85, 103.)  Further, a cause of action 
for IIED must plead specific facts that establish severe emotional distress resulting from 
defendant's conduct.  (Michaelian v. State Comp. Ins. Fund (1996) 50 Cal.App.4th 109, 1114.)  
Again, the court cannot consider allegations of emotional distress that appear only in a 
declaration of counsel and not in the FAC.  Plaintiff will need more than what he has alleged so 
far to state a valid cause of  action for IIED, including its elements of outrageous conduct, the 
intent to cause emotional distress, and the suffering of extreme emotional distress.  
 
 Plaintiff argues his allegations of fraud in the Third Cause of Action (which are 
incorporated into the Fourth) provide the missing element of outrageous conduct.  However, the 
court is not prepared to rule that any allegation of fraud will automatically support a claim for 
IIED or, by itself, necessarily meet the element of outrageous conduct.  (See Christofferson v. 
Church of Scientology (1982) 57 Ore.App. 203, 222-223, cited in Molko v. Holy Spirit Assn. 
(1988) 46 Cal.3d 1092, 1142-1143.)  The court will, if necessary, make a final ruling on that 
legal issue on the next demurrer if plaintiff amends the Fourth Cause of Action.  
 

Fifth Cause of Action, Specific Performance: 
 
The demurrer to this cause of action is sustained, with leave to amend, for the same 

reasons as stated above regarding the First and Second Causes of Action. 
 

Seventh Cause of Action, Declaratory Relief: 
 
Plaintiff has not opposed the demurrer to this cause of action.  Therefore, the demurer is 

sustained without leave to amend. 
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11.  TIME:  9:00   CASE#: MSC18-02005 
CASE NAME: PERFORMANCE CONTRACTING  VS.  LUIS DE LEON, JR. 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY PERFORMANCE CONTRACTING, INC. 
* TENTATIVE RULING: * 
 
The Order to Show Cause is discharged and the Temporary Restraining Order issued 
October 15, 2018 (the “TRO”) is dissolved.  Plaintiff has not filed proof that the TRO was served 
on defendants DeLeon and Marantha.  (CCP § 527 (a), (d)(2), and (d)(3).) 

After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

 

  

12.  TIME:  9:00   CASE#: MSL18-04541 
CASE NAME: PORTFOLIO VS. GRIFFIN 
CASE MANAGEMENT CONFERENCE (COLLECTIONS) 
* TENTATIVE RULING: * 
 
If the ruling on line 13 is contested, the parties shall appear for this line too.  If the ruling on 
line 13 is not contested the Case Management Conference is vacated, and the court will wait for 
plaintiff to submit a Judgment to be signed. 

After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

 

  

13.  TIME:  9:00   CASE#: MSL18-04541 
CASE NAME: PORTFOLIO VS. GRIFFIN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
 The motion is granted.   
 
 In pertinent part, Code of Civil Procedure section 438 provides as follows: 
 
 “A party may move for judgment on the pleadings . . .  If the moving party is a plaintiff, 
[the motion may be made on the grounds] that the complaint states facts sufficient to constitute 
a cause or causes of action against the defendant and the answer does not state facts sufficient 
to constitute a defense to the complaint. . . .”  (CCP § 438 (b), (c)(1)(A).)   
 
 Under CCP § 438, plaintiff is entitled to judgment on the pleadings here. It has 
established that the complaint states a cause of action and that defendant’s answer states no 
denials or affirmative defenses.  Further, defendant has filed no opposition to this motion.   
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Because defendant is not denying he owes the debt, plaintiff is entitled to judgment without 
further proceedings in this matter.  Plaintiff is awarded judgment in the amount of $2,719.67, 
plus costs of $300.50. 
 
 Plaintiff shall prepare a form of judgment and submit it to defendant for approval as to 
form pursuant to CRC 3.1312. 
 
 IF DEFENDANT CONTESTS THIS TENTATIVE RULING HE MUST NOTIFY THE 
COURT AND OPPOSING COUNSEL BY 4 P.M. ON DECEMBER 4, 2018. 

 

  

14.  TIME:  9:00   CASE#: MSN18-1765 
CASE NAME: GOULARTE VS. CITY OF RICHMOND 
HEARING ON PETITION FOR RELIEF  (Gov. Code § 945.4) 
FILED BY JOSHUA GOULARTE 
* TENTATIVE RULING: * 
 

Petitioner’s request under Government Code section 946.6 for relief from the 
requirement of presenting a government claim is denied. 

 
A party requesting relief under section 946.6 may seek relief on several grounds.  

Petitioner relies on section 946.6 (c)(3).  He argues his failure to present a government claim 
within six months of his May 7, 2017 vehicular accident was “through mistake, inadvertence, 
surprise, or excusable neglect . . .”   

 
Petitions under this provision are governed by the same standards as apply to a motion 

for relief under CCP § 473.  (See Ebersol v. Cowan (1983) 35 Cal.3d 427, 435.)  “Excusable 
neglect is neglect that might have been the act or omission of a reasonably prudent person 
under the same or similar circumstances.”  (Ibid.)  Ordinarily, a reasonable person must at least 
consult with an attorney within the first six months after an accident to be entitled to claim 
excusable neglect.  (See Ebersol, supra, at 436 and 438-439.)   

 
Here, petitioner admits he did not do this.  The reason he gives is that he suffered 

significant injuries and was not able “to even think about filing a lawsuit” until after more than six 
months after his injury.  (J. Goularte Decl., ¶ 9 and attached medical records.)     

 
This is an insufficient reason.  Under the cases, the disabling effects of an accident are 

insufficient to excuse a person from consulting with an attorney within the first six months only if 
they are incapacitating and the incapacity lasts the entire six months, or they are sufficiently 
disabling to excuse a reasonable person from consulting an attorney.  (See Barragan v. County 
of Los Angeles (2010) 184 Cal.App.4th 1373, 1384 (“When a claimant is disabled, even if not so 
limited as to satisfy the incapacity basis for relief, that disability could justify a trial court in 
concluding that the claimant's failure to contact an attorney was itself excusable neglect”); 
Gov’t C. § 946.6. (c)(3).)  

 
 “The [incapacity] inquiry focuses only on the state of the claimant; it is not relevant if 
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others could have voluntarily filed a claim on the claimant's behalf.”  (Ibid.)  The incapacity must 
thus be an “all-encompassing disability which prevents the claimant from even authorizing 
another to file a claim for the claimant.”  (Ibid.)  If the injured party relies on a disability that is 
less than incapacitating within the meaning of Government Code section 946.6 (c)(3), the 
disability must at least substantially interfere with the claimant’s ability to function in daily life, 
take care of his personal and business affairs, or seek out legal counsel.  (Id. at 1385.)  “[E]very 
claimant is likely to be suffering from some degree of emotional upset after an injury. . . . it takes 
an exceptional showing for a claimant to establish that his or her disability reasonably prevented 
him from consulting with an attorney.”  (Id. at 1385.)   

 
In Barragan, supra, the court found there was a sufficiently disabling injury, even if not 

literally incapacitating, where the injured party suffered “devastating injuries, the recovery from 
which dominated her waking hours during the six-month period.”  (Ibid.)  She “spent the first 
three months in the hospital, and the remainder of the six-month period confined to her bed at 
home. Depressed, in pain, and under the influence of medication, [her] attention was directed 
toward relearning the basic tasks of everyday life, such as eating, holding a toothbrush, and 
controlling her elimination of waste. During that six-month period, she was unable to even sit up 
without assistance, and did not so much as leave her bedroom to watch television. The trial 
court concluded that her failure to consult counsel—when she did not believe that she had a 
cause of action—was the neglect of a reasonably prudent person under the circumstances. 
This is not an abuse of discretion.”  (Id. at 1385-1386.)   

 
Similarly, in County of Alameda v. Superior Court (1987) 196 Cal.App.3d 619, the court 

affirmed the trial court’s finding of excusable neglect where the claimant had suffered a crushed 
leg, underwent two surgeries, and was on Percodan, which induces a state of apathy.   

 
 The medical records attached to the petition here reveal significant injuries: a closed 

fracture of petitioner’s left zygomatic bone; facial and eye abrasions and lacerations; and a 
ruptured globe, left eye.  Petitioner was admitted to the hospital on the date of the incident and 
discharged the next day, May 8, 2017.  He received a prescription for Norco to use as needed 
for pain.  He has not submitted evidence that he ever took any Norco, or, if so, for how long. 

 
He saw West Coast Retina Medical Group on May 11, 2017 for a complaint of decreased 

vision.  The doctor said petitioner had a chance at recovering his vision and wanted to see him 
again in 3-4 weeks.  Petitioner was taking various medications for his eye.   

 
A month later, in June 2017, petitioner saw this healthcare provider again.  Petitioner 

was still having severe ocular discomfort. He was supposed to follow up with a Dr. Jumper in 3-4 
weeks.   

 
Petitioner saw West Coast Retina Medical Group again in November 2017, six months 

after the incident.  His condition was improving slightly.  The doctor noted that petitioner “was 
lost to follow-up,” likely a reference to the fact that petitioner was not seen by this facility 
between June and November 2017.  This comment in the medical records is at odds with 
petitioner’s claim that he “received drastic treatments” for over six months.  (Reply Brief at 
2:7-8).  Petitioner has presented no evidence that he received any treatments between June 
and November 2017. 
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While the medical records show a significant and concerning eye injury, they do not 

establish a sufficient disability under the cases to excuse petitioner from consulting with an 
attorney within six months of his injury.  Petitioner presents no evidence that he was ever unable 
to think or communicate.  He presents no evidence of a concussion or other brain injury; severe 
psychological injury; or severely painful injury throughout the entire first six months that required 
the use of mind-altering medications.  He presents no evidence that a doctor told him not to 
leave his house for six months.  Despite how painful it may have been to expose his eyes to 
sunlight, he was able to travel to and attend several medical appointments after his initial 
treatment.  He could equally have traveled to consult with an attorney.  In reality, it appears he 
failed to consult with an attorney because he did not think he had a claim (see Petition at 5:7-8), 
but that is precisely why the law requires him at least to have the consultation.  A reasonable 
person does not have to know why there could be public entity liability, but he does generally 
have to consult with an attorney, who does.  Petitioner presents no evidence that he could not 
both focus on recovering from his injuries and meet with an attorney for a consultation. 

 
In addition, the Petition admits that petitioner was able to work for at least some of the 

time within the first six months after his injury (Petition at 5:5-6), so again he was equally able 
then to consult with an attorney.  He has failed to meet his burden to show excusable neglect.   

 
Further, petitioner’s substantial compliance argument is unpersuasive.  Petitioner argues 

he is entitled to invoke that doctrine based on his March 2, 2018 claim presented to the State of 
California.  (See Petition at 6:15-22.)  Petitioner cites no authority, however, authorizing use of 
the substantial compliance doctrine as to a document addressed to another entity and 
presented more than six months after accrual of the cause of action.  Nor has petitioner cited 
any authority that a Traffic Collision Report mentioning a defect in property owned by a public 
entity (see Petition at 7:1-3) can constitute a government claim against that entity under the 
substantial compliance doctrine. 

 
Petitioner also appears to argue that he substantially complied with the Government 

Claims Act by attaching a claim to his March 2, 2018 application for late claim relief.  (See 
Petition at 6:11-14 and 6:23-25.)  However, again, he cites no authority that the substantial 
compliance doctrine applies to a late claim. 

 
Finally, petitioner argues that “ignorance of the law, coupled with physical and mental 

incapacity” can constitute excusable neglect, citing Martin v. City of Madera (1968) 25 
Cal.App.2d 76.  Martin does not aid petitioner.  While Martin did state what petitioner claims, 
the court there did not grant relief from the claim presentation requirement.  It only said that if 
the trial court had done so, it would probably have affirmed.  (Martin, supra, 25 Cal.App.2d at 
80.)  The facts in Martin present a far stronger case for relief than those here.  The petitioner 
there presented affidavits that he had been acutely ill with gastroenteritis and his condition 
did not permit him to become involved in any type of activity during the entire claim 
presentation period which might cause “anxiety, nervousness [a feeling of apprehension] 
or concern, including matters such as legal procedures.”  (Id. at 77.)  Petitioner presents no 
such evidence here.  

 
Respondent’s Objections filed 9/13/18 
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Declaration of Joshua Goularte 
 
1 – Sustained as to the word “catastrophic.”   
2 – Overruled. 
3 – Sustained.  Petitioner provides no explanation of what he means by the term 

“functionally disabled” or sufficient facts to support such the conclusion that he was “functionally 
disabled.” 

 
Declaration of Tammi Goularte 
 
1 – Sustained. 
2 – Overruled. 

 

 

15.  TIME:  9:00   CASE#: MSN18-2207 
CASE NAME: MINOR'S COMPROMISE FOR ASHLEY STALLARD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 

Barry Stallard, Ashley Stallard, and attorneys David Brule and Pamela Price shall all 
appear to discuss the matters stated below.  Alternatively, petitioner may file an amended 
petition and obtain a new hearing date from the clerk of Department 9.  Finally, the attorneys 
alone may appear to discuss the issues listed below and set another date when the minor and 
parent shall also appear.  Counsel shall notify the court during the time when they would 
normally notify it of a contest to a tentative ruling which alternative they choose. 

 
The matters to be addressed at the hearing or through an amended petition are 

as follows: 
 
1. Attorney Price should be prepared to discuss in greater detail the work that she did 

to obtain the settlement, to present a detailed breakdown of the 60 hours spent on 
this matter if she has one, to state how much of that time was spent getting the 
restraining order as opposed to on other matters, and to state whether she requested 
and was awarded any attorney’s fees in the restraining order proceeding. 
  

2. The petition states that Ashley was hospitalized in June 2017.  (¶ 8.)   Yet paragraph 
13.a. (1) lists the medical bills as zero.  The petition must state the amount of the 
medical bills and make clear whether they have been paid, who paid them, and 
whether there are liens or claims for reimbursement. 

 
3. Paragraph 9 of the Petition states that doctor’s reports are attached, but none are. 
 
4. Paragraph 9.b. of the Petition states that Ashley has not completely recovered from 

her injuries, but does not state what injuries remain. 
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5. Paragraph 18.c. states that the attorneys have not received attorney’s fees or other 
compensation in addition to that requested in this petition, yet the Price Retainer 
Agreement states that the parents, Rubi and Barry Stallard, paid a nonrefundable 
retainer of $3,500.  Paragraph 4.A. of that Retainer Agreement goes on to state that 
the Stallards will be credited an amount against a different retainer amount of $7,500.  
The court will need an explanation of this. 

 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

 

 

 


